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D e t e r m i n a t i o n  w h e t h e r  t o  s e t  a s i d e  p r o c u r e m e n t  
u n d e r  s e c t i o n  8 ( a )  o f  S m a l l  B u s i n e s s  A c t  is a 
m a t t e r  f o r  t h e  c o n t r a c t i n g  a q e n c y  and SBA and will 
n o t  be r e v i e w e d  by GAO a b s e n t  showinq of f r a u d  or  
bad f a i t h  on t h e  p a r t  o f  gove rnmen t  o f f i c i a l s .  

P e n k o ,  I n c .  ( Y e n k o ) ,  o r o t e s t s  award of any c o n t r a c t  
u n d e r  s o l i c i t a t i o n  No. DACV37-84-F-OO30, issued by t h e  
U n i t e d  S t a t e s  Army Corps of E n q i n e e r s .  Kenko c o n t e n d s  that  
i t  hail p r e v i o u s l y  b e e n  s e l e c t e d  f o r  awar8 of a c o n t r a c t  to 
perform t h e  w o r k  c o v e r e d  by t h e  p r o t e s t e d  s o l i c i t a t i o n  under 
t h e  a u s p i c e s  of t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n ' s  (SBA)  
R(a) proqram.  

. .  
A c c o r d i n q  t o  Xenko, a f t e r  n e g o t i a t i o n s  h a d  b e e n  

c o n D l e t e d  b u t  b e f o r e  t h e  p r e p a r e d  c o n t r a c t  was e x e c u t e d ,  a 
l o c a l  t e l e v i s i o n  s t a t i o n  b r o a d c a s t e d  f a l s e  i n f o r m a t i o n  con- 
c e r n i n s  t h e  v a l i d i t y  o f  K e n k o ' s  a u a l i f i c a t i o n s  t o  be a n  8 ( a )  
c o n t r a c t o r .  S u b s e o u e n t  t o  t h a t  b r o a d c a s t ,  t h e  D r o p o s e d  con- 
t r a c t  w a s  w i t h d r a w n  from t h e  8 ( a )  Oroaram and t h e  p r e s e n t  
s o l i c i t a t i o n  f o r  t h e  same work i s s u e d .  Penko r e a u e s t s  
r e i m b u r s e m e n t  of m a r k e t i n s  and  Droposal p r e p a r a t i o n  e x p e n s e s  
i t  i n c u r r e d  u n d e r  t h e  8 ( a )  p r o c u r e m e n t  a n d  c a n c e l l a t i o n  of 
t h e  p r e s e n t  p r o c u r e m e n t .  

S e c t i o n  8 ( a )  of t h e  S m a l l  B u s i n e s s  A c t  ( 1 5  I ? , S . C .  
4 6 3 7 ( a )  ( 1 9 8 2 ) )  a u t h o r i z e s  t h e  SRA t o  e n t e r  i n t o  c o n t r a c t s  
w i t h  a n y  q o v e r n m e n t  aqency  w i t h  u r o c u r i n a  a u t h o r i t y  and t o  
a r r a n q e  t h e  p e r f o r m a n c e  of s u c h  c o n t r a c t s  by l e t t i n g  sub- 
c o n t r a c t s  t o  small  b u s i n e s s e s  o r  o t h e r  c o n c e r n s .  T h e  
c o n t r a c t i n u  o f f i c e r  of t h e  p r o c u r i n g  a a e n c y  is a u t h o r i z e d  
" i n  h i s  d i s c r e t i o n "  t o  l e t  t h e  c o n t r a c t  t o  SRA. I n  l i q h t  of 
t h a t  d i s c r e t i o n a r y  a u t h o r i t y ,  w e  do n o t  review a a e n c y  deter- 
m i n a t i o n s  t o  s e t  a s i d e  o r  n o t  t o  se t  a s i d e  c o n t r a c t s  f o r  
n o n c o m p e t i t i v e  sec t ion  8 ( a )  a w a r d ,  u n l e s s  there  is a s h o w i n a  
of f r a u d  o r  bad f a i t h  on t h e  p a r t  of q o v e r n m e n t  o f f i c i a l s .  
T h u s ,  a q e n c y  d e c i s i o n s  not  t o  enter ;  i n t o  s e c t i o n  $ ( a )  
c o n t r a c t s  a e n e r a l l v  a r e  not m a t t e r s  f o r  l e a a l  review bv t h i s  
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Office under our bid Protest function. See Jazco  
CorDoration, E-197550, Feh. 7 3 ,  1 9 8 0 ,  80-1 C.P.D. li 132, 
and cases cited therein. 

- 

Kenko has not alleged that the Army/SBA decision to 
remove the procurement from the 8 ( a )  proaram results from 
fraud or bad faith on the part of aovernment officials, and 
there is nothinq in the record presented by the protester 
which shows any qovernment action risina to the level of 
fraud or bad faith. Eoone, Youna & Associates, Inc., 
B-199540.3, Nov. 16, 1982, 82-2 C . P . D .  !I 443; Wakon Redbird 
& Associates, 5-205995, Feb. 8, 1982, 82-1 C . P . D .  I! 1 1 1 .  
The Drior neaotiations do not entitle Kenko to an 8 ( a I  . i 

contract. Wakon Redbird & P.ssociates, E-205995, suDra, at 
2. 

Concernina the alleqeci broadcast of false information 
concerninq Fenko's eligibility f o r  the R ( a )  proaram, the 
auestion of Kenko's eliaibility f o r  that Droqram is a matter 
for consideration hv the S 3 P  and n o t  this Office. See Jazco 
CorDoration, R-197550, s u ~ r a ,  at 2 .  - 

The protest is dismissez. 

2. d- L 
Yarry R. V a n  Cleve 
Actina General Counsel 


